
To: 
Cc: 

"Massman, Claudia" [clmassman@mt.gov] 
[] 

Bee: [] 
From: 
Sent: 

CN=Erin Perkins/OU=RC/OU=R8/0=USEP A/C=US 
Tue 3/22/2011 2:43:24 PM 

Subject: RE: Re. SB 367 

Hi Claudia -

Attached are the Fed. Reg. excerpt and the 1977 CFR citation. The FR excerpt has the relevant analysis 
from the OGC opinion so at this point it is probably best to review that ... 

Erin 

From: "Massman, Claudia" <clmassman@mt.gov> 
To: Erin Perkins/RC/R8/USEPA/US@EPA 
Date: 03/21/2011 01:50 PM 
Subject: RE: Re. SB 367 

Erin -

I have not been able to retrieve the documents listed below from Lexis or Google. Could you either send 
me the links or fax the documents? Thanks. 

Claudia 

-----Original Message-----
From: Perkins.Erin@epamail.epa.gov [mailto:Perkins.Erin@epamail.epa.gov] 
Sent: Monday, March 21, 201110:57 AM 
To: Massman, Claudia 
Subject: Re. SB 367 

Hi Claudia -

In preparation for tomorrow's discussion regarding SB 367, I wanted to send you the following citations 
for you to review -

44 Fed. Reg. 39508 (July 6, 1979) 

Environmental Protection Agency (E.P.A.) 
Office of the General Counsel 
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NPDES Permits 

IN RE BETHLEHEM STEEL CORPORATION 

Opinion No. 58 

March 29, 1977 

Available at 1977 WL 28245 (E.P.A.G.C.) 

40 CFR 130.17 from the 1977 CFR 

(See attached file: OW Variance Memo 1985.pdf) 

Please let me know if you have any questions. My phone number is (303) 312-6922. 

Thanks, 

Erin 
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in an 
It is importar>t to distinguish the type 

of variance in Illinois from the variance 
presented this case. Se..;tion 101{a](2) 
of the sets as an interim goal 
the achievement of water quality 
wherever attainable, that pro'llides for 
the and propogation of fish, 

and wildlife and provides for 
recreation in and on the water" by 
1, 1983. In order to attain this goal, 
has States to set their water 

standards at such levels 
"u,,how,J<>r atiainable." EPA regulations 
provide that "in determining whether 
such standards are attainable for any 
particular segment. the State should 
take into consideration environmental, 
te(;hrmlog,ca,!, social, economic. and 
institutional factors." 40 CFR 

EPA's regulation are more 
regard to downgrading 

water quality standards. 
be lowered only whe.n 

the State can that one of 
three factural situations exists: 

The existing 
a<C,aL>e>u,,,~ because 

existing ut~1P.uaueu 
because of man-

induced conditions; or 
(iii] of effluent 

limitations for existing sources more 
,a,,n,o,,,,, than tJ1ose required 

and 
order to attain existing 
use would result in substantial and 
widRsrrrR21d adverse economic and 

a Slate 

segment 

standard for an entire stream, or stream 
some States have maintained 

siand&rd, but that 
individual 
variances for a tiu1e 
meeting the standards. This annrr,ac:h 

to 

and is 
upon all other on the stream 
or stream segment. Even the discharger 
who is given a variance for one 
particular constituent ch!oring) will 
be required to meet 
criteria for other The 
variance is given for a limited time 
period and the must either 
meet the standard upon the expiration 
of this time period or must make a new 
demonstration of " 

EPA will accept such variance 
procedures as State water 
quality as long as are 
consistent with the substantive 
requirements oX 40 CFR 130.17. 
Therefore, vari,mces can be granted by 
States only when achieving the 
standards is "unattainable." In 
demonstrating that meeting the standard 
is unattainable, the State rri:1st 
demonstrate that treatment !n excess of 
that required pursuant to Section 
301{b)(2)(AJ and (BJ of the Act is 
necessary to meet the standard and 
must also demonstrate that requiring 
such treatment will result in substantial 
and widespread economic and social 
impact which exceeds the positive 
economic and social impact of enhanced 
water EPA Regional 

should not 
variance determinations unless are 

with an adequate record 
to support the determinations. 

The justification submitted 
State should include-'-,-.. -·,-',-" 
treatment more advanced than that 

Sections 301(b)(Z)(A) and 
been carefully considered and 

alternative effluent control 
strategies have been evaluated. 

Since State variance procee,dirigs 
involve revisions of water 
standards, must bes"''"""'"'" 

notice, nnnnrh,ni1'v 

{FR Doc:. 79-20334 filed 7-5-79: B:45 aml 

COOE 

flEDERAl IEl\111::'.RGENCY 

[44 

Insurance Program 

AGENCY: Office of Federal Insurance and 
Hazard Mitigation, FEM..,\. 

SUMMARY: The on 
March 17, 1978, at 43 11507 in the 
Federal in the Sun Herald 
on 1977, and 5,. 
1978, should be corrected to 
follows: 

Technical information or comments 
are solicited on the base (100-
year) flood elevations below and 
proposed changes to base 
evaluations for selected locations in the 
City of Rocky River, Cuyahoga County, 
Ohio. 

These base (100-year) flood elevations 
are the basis for the flood 

for comment will be nir:.ety 
the second 

of this proposed rule in a 
ne11vspaper of local circulation in the 
above-named community. 
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131>.17 Title 40--Protection of Environment 

and 
~pecify approprlate water 

necessary to support those 
pursuant to 130.l 7(b) 

(c) In reviewing and revistna 
standards pursuant 

shall adhere the followini? 

(1) The state shall establish 
quality standards which 
achievement of the natimu, 

specified il1 
wherevE 

be based on 
to prepare 

130.30 

A year-by-year estimate of the fi
nancml resources needed to conduct the 
nroia-ram in the 
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